
Australian Franchising Code of Conduct



This page intentionally left blank



Australian Franchising Code
of Conduct: A Critical Analysis
with Current Case Law

PETER BUBERIS
KHQ Lawyers, Australia

United Kingdom – North America – Japan – India – Malaysia – China



Emerald Publishing Limited
Howard House, Wagon Lane, Bingley BD16 1WA, UK

First edition 2020

Copyright © 2020 Emerald Publishing Limited

Reprints and permissions service
Contact: permissions@emeraldinsight.com

No part of this book may be reproduced, stored in a retrieval system, transmitted in
any form or by any means electronic, mechanical, photocopying, recording or
otherwise without either the prior written permission of the publisher or a licence
permitting restricted copying issued in the UK by The Copyright Licensing Agency
and in the USA by The Copyright Clearance Center. Any opinions expressed in
the chapters are those of the authors. Whilst Emerald makes every effort to ensure
the quality and accuracy of its content, Emerald makes no representation implied
or otherwise, as to the chapters’ suitability and application and disclaims any
warranties, express or implied, to their use.

British Library Cataloguing in Publication Data
A catalogue record for this book is available from the British Library

ISBN: 978-1-83909-168-1 (Print)
ISBN: 978-1-83909-167-4 (Online)
ISBN: 978-1-83909-169-8 (Epub)



Table of Contents

Introduction 1

Chapter 1 The Franchising Code of Conduct 2014 (the Code) 5
1.1 Introduction 5
1.2 Code Review Proposals 7
1.3 The Agreements to Which the Code Applies 9

1.3.1 What is a Franchise Agreement? 9
1.3.2 Objective of this Sub-chapter 11
1.3.3 The Constituent Elements of a Franchise

Agreement Clause 5(1) 12
1.3.4 The Interpretation of the Phrase ‘An

Agreement to Enter into a Franchise
Agreement’ – Subclause 9(1) (d) 20

1.3.5 Who is a Franchisee for the Purposes of
the Code? 22

1.4 Exemptions, Relief Clauses and Reserved Matters 23
1.4.1 Exemptions 23
1.4.2 Relief Clauses in the Code 25
1.4.3 Excluded Payments – Subclause 5(1) (d) 27
1.4.4 Relationships that Should Not Be Treated

as Franchise Relationships 29
1.4.5 Insolvency 30

1.5 Good Faith 30
1.6 Pre-contract and Ongoing Disclosure Requirements 30
1.7 Cooling Off 30
1.8 Terms Implied into Franchise Agreements 33
1.9 Audit Rights and Obligations 35
1.10 Disputes and the Code 35
1.11 Jurisdiction/Costs/Releases from Liability 44



1.12 Miscellaneous Observations 46
1.13 Untested Provisions and Interpretation 48
1.14 Breaches/Penalties 52

Chapter 2 Disclosure Document 57
2.1 Introduction 57
Addendum Content 57
2.2 Parliamentary Consideration and Objectives 58
2.3 Overview 64
2.4 Specific Issues Arising in Achieving

Compliance with the Disclosure Requirements
of the Code 65
2.4.1 Pre-contractual Disclosure Requirements 65
2.4.2 Renewal or Extension of a Franchise

Agreement 67
2.4.3 Meaning of Renewal for the Purposes of

Disclosure – Some Observations 69
2.4.4 Meaning of Extend for the Purposes of

Disclosure 70
2.4.5 Changes to Operations Manuals – Are They

a Disclosure Document and Can They Be
‘Extensions in Scope’? 72

2.5 Ongoing Disclosure Obligations: Dynamic versus
Periodic Disclosure 74
2.5.1 Pragmatic Issues Affecting Pre-contractual

Disclosure 74
2.5.2 Use of Premises 74
2.5.3 Other Agreements 76
2.5.4 Conclusion 76
2.5.5 Disclosure of Materially Relevant Facts 77
2.5.6 Item 22 – Updating of Disclosure Document 82
2.5.7 The Spar Licensing Case – The Loss of

Effective Compliance Status 82
2.5.8 Franchisor Disclosure on Transfer or Sale 84

2.6 Annual Updates 85
2.7 Selected Disclosure Matters 86

2.7.1 Permitted Omissions from the Prescribed
Format of Annexure 2 86

2.7.2 Associates 86

vi Table of Contents



2.7.3 Re-disclosure: Do Changes to the Original
Drafted Franchise Agreement Require the
Process to Be Repeated? 87

2.7.4 What is a Financial Year? 88
2.7.5 Marketing Funds 90
2.7.6 Significant Capital Expenditure 95
2.7.7 Financial Reporting 98
2.7.8 Earnings Information 101
2.7.9 Electronic Service/Delivery and

Record-keeping Obligations 106
2.7.10 Unilateral Variation 107
2.7.11 E Commerce – Online Sales 108
2.7.12 Supply Issues 111
2.7.13 End of Term Arrangements 114
2.7.14 ‘Other’ Disclosure Issues of Note 117

Addendum 121
Part 1 – Introduction 121

Division 2 – Definitions 121
Part 2 – Disclosure Requirements before Entry into a
Franchise Agreement 123

Division 1 – Application 123
Division 2 – Disclosure Document 123

Part 3 – Franchise Agreements 127
Division 1 – Application 127
Division 2 – Franchisor’s Obligations 127
Subdivision A – Disclosure Obligations 127
Subdivision B – Notification Obligations 133
Subdivision C – Record Keeping Obligations 134
Division 6 – Miscellaneous 134

Annexure 1 – Disclosure Document for Franchisee or
Prospective Franchisee 136

Chapter 3 Good Faith 155
3.1 The Legislation 155
3.2 Parliamentary Consideration and Objectives 156
3.3 Overview 157
3.4 The Common Law Test of Good Faith in

Australia 159

Table of Contents vii



3.5 Conduct Prohibited under the Competition and
Consumer Act (CCA). The Regulators Enhanced
Armoury 161
3.5.1 The Complimentary Nature of Good Faith

with the CCA 162
3.5.2 Prosecutions by the ACCC Utilising a

Comprehensive Regulatory Approach 162
3.5.3 ACCC Guidance 164

3.6 Good Faith Determinations Specific to the
Franchising Sector since 1 January 2015 164
3.6.1 Determinations Not Reliant on Clause 6 164
3.6.2 Determinations that Have or Will Directly

Touch on Clause 6 166
3.7 Associates and Agents, Are They Obliged to Act

in Good Faith? 169
3.8 Recent Regulatory Comment – The Fair

Work Commission 170

Chapter 4 Intellectual Property 173
4.1 Introduction 173
4.2 Brand Loyalty 173
4.3 Basic Intellectual Property 174

4.3.1 Trademarks 174
4.3.2 Copyright 183
4.3.3 Patents 185
4.3.4 Registered Designs 187
4.3.5 Confidential Information 188
4.3.6 Trade Secrets 189

4.4 Intellectual Property and Ancillary Issues 190
4.4.1 The Structuring of the Franchise Licence 190
4.4.2 Treatment during Term 190
4.4.3 The Development of New Intellectual

Property 192
4.4.4 Franchisee Use of Intellectual Property

after the Term Ends 193
4.5 The Internet and Franchising 194

4.5.1 Introduction 194
4.5.2 Trademark 194

4.5.3 Internal Risks and Audit Processes 194

viii Table of Contents



4.5.4 Franchisee Behaviour 195
4.5.5 Competitor Behaviour 196
4.5.6 Third-party Commentary 197

Chapter 5 The Sale and Termination of a Franchised Business 199
5.1 Sale and Transfer 199

5.1.1 Introduction 199
5.1.2 Code Provisions 199
5.1.3 Process/First Right of Refusal 202
5.1.4 Fees and Related Charges 204
5.1.5 Assignment or New Franchise Agreement 204
5.1.6 Goodwill 205

5.2 Termination 207
5.2.1 Introduction 207
5.2.2 Code Provisions 208
5.2.3 Process 211
5.2.4 Undertakings 217
5.2.5 Behaviour Post Termination 218

5.3 Expiration of the Franchise Agreement 218
5.3.1 Introduction 218
5.3.2 Code Provisions and Commentary 219

5.4 Non-compete Clauses 224
5.4.1 Introduction 224
5.4.2 In-term Competition or Trading Restraints 225
5.4.3 Post-term Competition and Trading

Restraints 227
5.5 Confidentiality Clauses 230

Conclusion 233

Index 235

Table of Contents ix


	Australian Franchising Code of Conduct
	Australian Franchising Code of Conduct: A Critical Analysis with Current Case Law
	Copyright
	Table of Contents



